P-04-522 Asbestos in Schools - Correspondence from the Petitioner to the
Clerking Team, 10.06.14.

Dear Kayleigh

Thank you for providing me with a copy of the Committee's letter to the acting
Chief Executive of the HSE Kevin Myers, together with his letter of 23rd May 2014.

| very much welcome the response of the HSE which in effect confirms that policy
with regard to asbestos in schools is a matter for Welsh Government. This is
consistent with the statements made in Westminster (in both Houses) on behalf of
UK Government. | refer for completeness to those statements which are set out in
my article in clickonwales on 9 April
http://www.clickonwales.org/2014/04/asbestos-ping-pong-between-cardiff-bay-

and-westminster/

| would be grateful if the Committee would consider referring the letter of the HSE
to the First Minister and/or to the Education and Skills Minister for their response,

in view of the contrary statements previously made by them.

On the face of it Welsh Government does not have a policy on the issue of asbestos
in schools. It would appear that there is no better time to consider and formulate
policy, bearing in mind that the Department for Education in England is to complete
its review of policy on asbestos in schools by 30 June 2014. Its findings would no
doubt be capable of informing the way forward in Wales. My response to the review

on behalf of the “Right to Know" campaign is attached for completeness.

| would of course urge Welsh government to consider the present petition as being
integral to any future policy in Wales. | would also ask that Welsh government takes
the opportunity to consult now with interested parties such as the Unions here in
Wales (who have made their position clear at the recent Wales TUC conference),
Local Government and the Education Consortia. The fact that there is, on the face of
it, no policy, provides a tremendous opportunity going forward and | hope that it

will be seized upon.

| am also attaching for the information of the Committee and Welsh Government, a
copy of the updated booklet “Asbestos In Schools- the Need for Action” produced
by the All-Party Parliamentary Group on Occupational Health and Safety.


http://www.clickonwales.org/2014/04/asbestos-ping-pong-between-cardiff-bay-and-westminster/
http://www.clickonwales.org/2014/04/asbestos-ping-pong-between-cardiff-bay-and-westminster/

In view of the statements made by the HSE, | would limit my comment upon the
evidence provided by my legal colleague to 2 matters. Firstly her advice is at odds
with the HSE in so far as policy is concerned. Secondly she omits to refer to the EC
Directive 89/391/EEC, "the Framework Directive” and the British transposing
legislation, namely, the Management of Health and Safety at Work Regulations 1999
(as amended) particularly with regards to Risk Assessment (Regulation 3) and

Principles of Prevention (Regulation 4).

| look forward to hearing from the Committee further and most grateful for the

consideration that has already been given to the petition.
Kind regards
Cenric

Cenric Clement-Evans

Senior Solicitor



Dear Kayleigh

Apologies for the second e-mail. The Wales TUC 2014 Resolution was as follows:-

“Removal of asbestos from schools

Conference reaffirms the position of the Wales TUC that the only safe option in
relation to the control of asbestos in school buildings is to remove and dispose of
the risk.

Conference welcomes the clarity provided in the House of Lords on 14 January 2014
that the development of policies for the management and control of asbestos in
schools is a matter for the Welsh Government.

Conference, therefore, calls on the Welsh Government to embrace this responsibility
and work with local government and the Wales TUC to develop a policy for the
progressive, safe and effective removal of asbestos from all schools in Wales. “

Kind regards
Cenric
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Introduction

Exposure to asbestos fibres can cause both lung cancer and another fatal
cancer of the lining of the lung called mesothelioma. Even low levels of
exposure can cause mesothelioma and every year over 4,000 people die
in Britain as a result of past exposure to asbestos. The disease is
invariably fatal with most victims dying within 18 months of diagnosis. It
often does not appear until around 40 years after the person first
breathes in the dust.

However, it is not a problem that is confined to industrial workers, nor is it
a problem of the past. More than 75 per cent of Britain’s state schools
contain asbestos. Much of that is badly maintained, meaning that children
and staff are exposed to this killer fibre. Over 140 school teachers have
died from mesothelioma in the past ten years. An unknown number of
cleaners, admin staff and caretakers have also died. The number of
children who have died as a result of exposure to asbestos while at school
is unknown but evidence given to the Education Select Committee hearing
on asbestos in schools estimated that up to 300 people a year could
subsequently die from their asbestos exposure as a child at school.

While we cannot do anything about the past exposure, we can
prevent any more children and staff being exposed to asbestos.

This report, from the All-Party Parliamentary Group on Occupational
Safety and Health, investigates the scale of the issue and makes
recommendations about stopping this time-bomb in our schools.

First published in February 2012 by the All-Party Parliamentary Group on
Occupational Health and Safety. Updated March 2014
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The scale of the problem

A report commissioned by the Medical Research Council (MRC) examined
the extent, type and location of asbestos in schools and concluded that
"It is not unreasonable to assume, therefore, that the entire school
population has been exposed to asbestos in school buildings.”

Of the 29,000 schools in Britain, more than 75 per cent contain asbestos.
Fourteen thousand schools were built after the second world war and
almost all those built before 1975 contain asbestos. Most of the other
schools that were refurbished during this period also contain asbestos.

The materials of greatest concern are those that readily release asbestos
fibres such as asbestos lagging, sprayed asbestos and asbestos insulating
board (AIB), all of which are present in schools. Asbestos is not only found
in lagging in pipes and boiler rooms, it was also sprayed on ceilings and
structural beams or used extensively in the construction of schools in
walls, ceilings, heating baffles, window and door surrounds, with much of
it in locations that are vulnerable to damage by children.

The MRC report assessed lifetime asbestos exposures and estimated the
numbers of asbestos fibres inhaled by a child during their time at school
with the asbestos being in good condition. It concluded that every day,
background asbestos fibre levels in schools are five to five hundred times
greater than outdoor levels. The report stated “Children attending schools
built prior to 1975 are likely to inhale around three million respirable
asbestos fibres ... Exposure to asbestos in school may therefore constitute
a significant part of total exposure.”

In 2011 the Supreme Court accepted the Industrial Injuries Advisory
Council’s definition of a “significant” exposure as being “a level above
that commonly found in the air in buildings and the general outdoor
environment” and that an exposure above that would materially
increase the risk of mesothelioma developing. Both the Supreme Court
and the Government’s Advisory Committee on Science also accepted
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the expert medical, epidemiological and legal opinion that “there is no
known threshold exposure to asbestos below which there is no risk.”

Many school staff and pupils have inhaled considerably more fibres than
estimated in the MRC report as frequent asbestos incidents in schools
have released dangerous levels of asbestos fibres into classrooms.
Asbestos management concentrates on preventing maintenance work
disturbing the asbestos; however, tests have shown that common
everyday classroom activities can also release dangerous levels of
asbestos fibres. It was discovered in 1987 that slamming a door just
five times released levels of amosite fibres more than six hundred times
greater than background levels, despite the fact that the AIB panels
around the door appeared to be in good condition. As no warning was
issued to the thousands of other schools with potentially the same
problem, the release of asbestos fibres continued.

Twenty years later, in 2006, the problem was re-identified. When the
doors were slammed and walls and columns were hit in system-built
schools, the asbestos fibres ejected into the classrooms were at levels
eight hundred times greater than background levels. Other tests have
shown that removing books from a classroom stationary cupboard with
an AIB back panel releases levels one hundred times greater than
background levels, as does displaying the children’s work with drawing
pins or staples, a practice that was common in schools. In some schools
these releases of asbestos fibres have occurred every day over the
course of many years so that the cumulative exposures of staff and
pupils are considerable. The result is that the occupants of schools are at
risk of dying from the asbestos-related cancer mesothelioma.

Britain’s death toll from asbestos

Britain has the highest mesothelioma incidence in the world, at more
than twice that of France, Germany or the USA. An HSE report
concluded that this is because of the quantity and types of asbestos
that Britain imported, but all types of asbestos can cause
mesothelioma.
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The incidence of mesothelioma in the USA has stabilised at about 14
cases per million population per annum since 1999 whereas in Britain it
has increased year on year and is presently 38.4 cases per million of the
population per annum. Twice as many people die from the consequence
of asbestos exposure in Britain than are killed on the roads.

As the asbestos materials deteriorate the number of school teachers
dying from mesothelioma has increased, from three a year in the 1980s
to 15 a year. More than 267 school teachers have died of mesothelioma
since 1980, with 140 dying in the last ten years. School caretakers,
cleaners, cooks, secretaries, teaching assistants and nursery nurses have
also died of the cancer.

Schools are a special place because they contain children. In 2013 the
Committee on Carcinogenicity (CoC) confirmed that children are more at
risk from the dangers of asbestos than adults as they will live longer,
providing greater opportunity for any asbestos disease to develop. The
younger the child the greater the risk, with the lifetime risk of developing
mesothelioma for a five year old child being about five times greater than
an adult aged thirty. As the science is incomplete, the CoC were unable
to conclude whether children are also more vulnerable because their
bodies are still developing. The Government is reviewing its asbestos
policy for schools in light of the CoC’s conclusions.

Everyone attends school, so the numbers facing potential exposure are
much larger than in any other workplace. Although it is known how
many teachers have died, it is not known, because of the long latency,
how many children have subsequently died. The teachers’ deaths are
therefore the tip of the iceberg.

In March 2011, the Supreme Court unanimously upheld a judgment in
the case of Dianne Willmore that she had been negligently exposed to
asbestos at school as a child. This is the first case successfully taken
through the courts of a former pupil exposed to asbestos at school.

In 2013 a leading epidemiologist gave evidence to the Education Select
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Committee that a reasonable estimate is that in Britain between 200 and
300 people will die each year of mesothelioma because of their asbestos
exposure experienced as a child at school in the 1960 and 1970s. Over a
twenty year period that means that between 4,000 and 6,000 former
pupils could die. Although asbestos is generally managed better now it is
also older and most of it remains in place, therefore increasing the risk of
fibre release and exposure. So long as the exposures continue, then so
will the deaths.

Managing asbestos in schools

UK Government policy is that, so long as asbestos is in good condition and
is not likely to be disturbed, it is better to manage it for the remaining life
of the school rather than remove it. Because of this policy most of the
asbestos remains in our schools and will have to be managed long into the
future. Although some schools and local authorities have effective systems
of asbestos management, many do not. A nationwide survey published in
2010 of more than 600 school safety representatives showed that that only
28 per cent of respondents said the presence of asbestos-containing
materials (ACM) was clearly marked in the workplace. When it comes to
keeping an accurate register of where asbestos is, only one third of
respondents were aware that a register was kept, and only 20 per cent of
the total sample confirmed that the register was shown to contractors
before they commenced work.

Inspections carried out over the last five years have found flaws in
asbestos management in a number of schools that have required advice
and enforcement action to be taken. Common faults include a lack of
asbestos awareness and poor standards of training; asbestos
management plans found to be ineffective; confusion over areas of
responsibility; and the less accessible asbestos has frequently not been
identified because of inadequate surveys. A report by the Asbestos
Consultants Association, ATAC, concluded that the systems of asbestos
management in many schools are ineffective and at times dangerous.
They stated: “These are not minor problems that have crept in over
recent years; rather they are fundamental problems that are endemic in
schools in the UK.”
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The other problem with the policy is that the asbestos is often not in
good condition, or it is unsealed and hidden. Tests have shown it can
be disturbed by normal school activity and asbestos fibres released
over the course of many years without anyone being aware of that. No
doubt these schools thought that they were managing their asbestos
safely, whereas in reality they were not.

Training

If headteachers, school business managers and other school staff are
expected to be responsible for asbestos and to manage it, then they
have to be trained. In addition all members of teaching and support
staff need to be trained in asbestos awareness so that they can avoid
disturbing asbestos in their schools and can also prevent pupils doing
so. It is equally important that those officials who supervise and
allocate resources are trained so that they are aware of their
responsibilities under the law and aware of the level of resources that
are needed to manage the asbestos safely. This includes the relevant
officials in local authorities and school governors, particularly those in
academies and free schools. Training should be in either asbestos
management or asbestos awareness, dependent on the individual’s
role.

HSE commissioned a review of senior management of health and safety
in schools. The review recommended a mandatory programme of health
and safety awareness training and concluded that “It was not believed
that anything other than a mandatory programme will ever sufficiently
raise awareness of health and safety in schools for it to become a
priority.”

The necessity for governors to be trained in all aspects of their duties
was further emphasised in 2013 in the conclusion of the Education Select
Committee enquiry into the role of school governing bodies. They stated
“However, too many governors have not received suitable training and we
recommend that the Government require all schools to offer training to new
governors...”
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In 2012 the DfE published on-line basic asbestos awareness guidance for
schools. It is a step in the right direction, however, it is not mandatory.

It is recommended that standards should be set and the training
should be mandatory and properly funded.

Phased removal is necessary

Some schools do have well resourced systems of asbestos management,
but even the best system can fail, and when it does, asbestos fibres can
be released and the occupants exposed.

As well as the ever-present potential for fibre release, effective asbestos
management in a school can be expensive, time-consuming and requires
a sustained commitment. Even the most simple task such as cleaning a
light fitting attached to a ceiling that contains asbestos has to be
performed in controlled conditions with the person wearing protective
overalls and a mask, as does painting a wall that contains asbestos or
drilling a screw hole to hang up a picture.

In the 1980s, the Association of Metropolitan Authorities and ILEA
had a policy of phased removal with priority being given to the most
dangerous materials. It was because they considered it safer and,

in the long run, also cheaper than the continual drain on resources
that effective management requires. The practice stopped when
the organisations ceased to exist; however, phased removal
remains the policy of Nottinghamshire, which has a large number
of schools containing asbestos.

In 2013 the Australian Government passed the Asbestos Safety and
Eradication Bill. It underlines the Australian Government’s commitment
to solve their asbestos problem once and for all and represents the
fundamental strategic thinking that is urgently required in Britain. It
aims to prevent exposure to asbestos fibres in order to eliminate
asbestos-related disease and will achieve this by a number of means
including the prioritised removal of all asbestos from public and
commercial buildings. In introducing the Bill, the Minister agreed in
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principle that removal of asbestos from schools will be prioritised, adding
“Obviously, exposure to children is particularly repugnant...”

It is recommended that the phased removal of asbestos from schools is
adopted as national policy in the UK with priority being given to the
most dangerous materials. That will result in the problem being
eventually resolved, whereas if it is not adopted as policy then asbestos
will remain a problem in schools indefinitely. It will be a continual, and
growing, drain on resources as the asbestos continues to deteriorate
and there will be the ever present potential for the asbestos to be
disturbed and fibres released.

Regulations

Twenty five years ago the US Government undertook an audit of the
asbestos in their schools and assessed the risks to the occupants. Because
of the particular vulnerability of children, they treated schools as special
places and promulgated asbestos regulations specifically for them. The
regulations and accompanying codes of practice clearly lay out what is
required of school authorities, and because of their specific nature there is
no ambiguity about what applies to schools and what does not.

The asbestos problem in UK schools is far greater than in the USA but
despite the considerably greater risks, the issue is not seen as a high
priority. Regulations have not been drafted specifically for schools, but
instead they come under the generic regulations and Approved Codes of
Practice (ACoPs) of all workplaces. It is right that the workers in schools
have the same protection as other workers but regulations have mainly
been drafted for people who work on asbestos, such as maintenance
workers, and only by default apply to the occupants of the buildings. This
has at times led to confusion and ambiguity so that government officials,
local authorities and schools have been unsure what applies to schools
and what does not.

Codes of Practice and guidance have to be clearly drafted so that a busy
headteacher knows immediately which regulations apply to them and
which do not, what they and their staff have to do to comply with the

Page |9



Asbestos in schools
The need for action

law and what actions they need to take to keep the staff and pupils safe
from the dangers of asbestos.

However it is not just the guidance on the regulations which need to
be looked at but the actual regulations themselves.

If a school finds out that contractors, staff and pupils are being exposed
to asbestos, they have to take certain actions depending on the level of
exposure. There is the Control Limit and the Clearance Level. HSE state
“The Control Limit is not a 'safe' level and work activities involving
asbestos should be designed to be as far below the Control Limit as
possible.” Following work on asbestos, or a release of asbestos fibres in a
school, staff and pupils are allowed back in the classroom when the
airborne asbestos fibre levels are below the Clearance Level (a tenth of
the present Control Limit.) However it is not a safe level either, as the
occupants will inhale 6,000 fibres an hour. These are workplace levels
designed for people working on asbestos for a limited period of time and
yet they are applied to the occupants of schools. If the levels are not
safe for adults, then they are certainly not safe for children who are
more vulnerable.

As far back as 1983 the Department for Education considered a proposal
for an ‘environmental’ limit specifically for schools, given that teachers and
pupils could be breathing in raised levels of asbestos for six or seven
hours a day. It recommended that, because of the particular vulnerability
of children, a level 1/100th of the workplace control levels would not be
unreasonable in schools. An environmental level has never been
introduced, and instead workplace control levels are still applied to
classrooms.

In 2014 the Netherlands will be introducing an environmental level for the
occupants of buildings. It will be 3 fibres in a cubic metre of air compared
to the UK Clearance Level which is 10,000 fibres in a cubic metre of air.

In reality many schools do not know the levels of asbestos fibres that
people in their buildings are exposed to. The CoC were concerned at the
lack of contemporary data on asbestos fibre levels in schools and
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recommended that there “would be benefit in generating new exposure
data.”

A system of widespread air sampling in schools would identify those
schools and rooms where asbestos fibres are being released. It would
also provide updated data on fibre levels in schools so that a more
accurate assessment of the risks to staff and pupils could be made.

It is recommended that a trial is commissioned to perfect a system of
widespread air sampling in schools.

Policy of openness

Most people are not aware of the presence and dangers of asbestos in
schools and what measures should be taken to prevent fibre release. This
is because the problem has been played down and when an incident does
occur, unjustified assurances have been given. It is also common that
parents are not informed of the presence of asbestos in their children’s
schools, and a survey found that more than half of school staff were not
informed either. In contrast, twenty five years ago laws were passed in
the USA that parents and teachers must be given an annual report on the
presence and condition of asbestos in their school and the measures taken
to manage it. If the problem of asbestos in schools is to be properly
addressed in this country, a policy of openness is essential and has to be
adopted without further delay. It is not only ethically wrong that staff and
parents are not informed of the presence of asbestos, in the case of the
staff it is also contrary to good practice and against the law.

It is recommended that parents, teachers and support staff are
annually updated on the presence of asbestos in their schools and the
measures that are being taken to manage it.

Civil action and justice for victims

Another factor that militates against leaving the asbestos in place is
that there is the ever present threat of the governors, headteacher or
local authority being prosecuted for a failure in asbestos management,
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as has happened on a number of occasions. In free schools and
academies the responsibility rests with the governors who might be
reluctant to take on the role if they fully realise the legal and financial
implications.

Most mesothelioma sufferers, and their families, would like the HSE, or
the police, to investigate how and why they were exposed and where
there was negligence, to bring the full force of the criminal law against
the people who caused the illness leading to their death. However none
of the 40,000 mesothelioma deaths since records began in 1968 have
been the subject of a criminal investigation. Neither has there been a
single criminal prosecution brought against the individuals or
organisations who caused the deaths.

As a result, when people are diagnosed with mesothelioma, they and
their families seek to identify themselves how the exposure to asbestos
occurred. If negligence is found then the only recourse to justice is
through the Civil Courts, and the only remedy open to the Civil Courts is
financial damages. While that can never compensate for the death of a
loved one, it can provide some financial stability for any dependants.

It is particularly difficult to bring a successful civil action against a
school for causing a death from mesothelioma, because in many cases
staff and pupils have been unaware that asbestos exposure has taken
place. In spite of that there have been a number of successful cases
where substantial damages have been awarded to teachers and
support staff whose mesothelioma was caused by asbestos exposure
at school. So far the courts have only judged one case of a former
pupil. There are, however, other staff and former pupils who are dying
of mesothelioma who are presently embarking on civil actions. It is
inevitable that this will continue as long as there is asbestos in schools.

There is a further problem of obtaining compensation for former pupils
and non-employees who subsequently develop mesothelioma as most
public liability insurance for schools specifically excludes asbestos
exposure. Local authorities self-insure and can therefore meet future
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claims, but schools outside local authority control do not necessarily
have the means to do so, and this is a particular problem for the
increasing number of academies and free schools. If there is no
contingency to meet future claims the governors could be personally
legally and financially responsible. The Mesothelioma Compensation Bill
provides compensation for employees negligently exposed to asbestos
where their former employer’s insurance policy cannot be traced.
However it does not include former school pupils as they are not
employees.

It is important that the Government finds a solution and, in the interim,
informs governors of their potential liabilities and the implications.

Removing asbestos eradicates ongoing costs as the continuing threat of
litigation, the drain on resources in managing asbestos and the expense
of insurance cover is also removed.

Why inspections are important

A few years ago very few pro-active asbestos inspections took place in
schools and therefore the faults were not identified until it was too late
as contractors, staff and pupils had already been exposed. After a
number of serious asbestos incidents had occurred in schools, HSE
initiated a series of proactive inspections, and advice was given so that
standards could be improved.

Lord Young’s report into health and safety regulation, *‘Common Sense
Common Safety’, declared that schools were a low-risk environment,
and this has been used as a basis for government policy. It appears that
this definition was based solely on fatality rates from injuries, but totally
ignored diseases caused by work, including cancers caused by asbestos
exposure. Very few people would consider that schools are low risk
when it is estimated that 6,000 former pupils will die from mesothelioma
over a twenty year period. In addition, because asbestos is present in
the majority of schools, many millions of vulnerable children and staff
working in the schools will remain potentially at risk for the foreseeable
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future. It is therefore unjustified to classify schools as a ‘low-risk
environment.’

In March 2011 the government announced that it will no longer
undertake proactive inspections in workplaces it has defined as ‘low risk.”
These include offices, shops and local authority schools. This is a
retrograde step and will mean that unsafe standards will again pass
undetected in many schools, leaving staff and pupils at risk. A policy of
cost recovery for inspections has also been introduced by the HSE where
enforcement action is required; however, the HSE states that “law-
abiding businesses will be free from costs and not have to pay a penny.”

Schools would not therefore be charged for proactive inspections unless
they fail to comply with the regulations.

It is recommended that pro-active inspections to determine the
standards of asbestos management are reinstated. Without these, there
is no safety net to pick up instances of poor management that expose
staff and pupils to risk, and there is no wider intelligence about the
success of the government’s policy on the management of asbestos in
schools.

Much better information is needed

Asbestos materials are part of the structure of a building and therefore if
the building is in a poor state then it is likely that the asbestos will be as
well. The Schools Capital Review published in April 2011 stated that
“Significant parts of the school estate were and are in an unacceptable
state.” According to the Chief Executive of the Government’s Partnership
for Schools, 80 per cent of the school stock was beyond its shelf life, and
a Financial Times report quoted DfE estimates of an £8.5bn backlog of
repairs. But even the most basic repairs are impeded and made more
costly by the presence of asbestos, and when schools are refurbished or
replaced, considerable cost overruns have occurred through unexpected
asbestos remedial and removal work, with at times the asbestos work
costing a third or more of the refurbishment costs.
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Despite asbestos potentially presenting one of the largest costs in
refurbishment or maintenance, the government is unaware of the extent
of asbestos in the nation’s schools. However, each local authority
already holds the data on the extent, type and condition of asbestos in
their schools, and therefore it would be a relatively simple matter, and
sound financial practice, to collate the data centrally. It would enable the
government to make realistic funding estimates and to allocate
proportionate resources. It would also enable the Government to
produce a priority list for refurbishment or replacement of those schools
presenting the greatest risk to their occupants.

The Government has prioritised 261 of the most dilapidated schools in
England for refurbishment. However, this is a small fraction of the total
number in need. The Schools Capital Review (2011) was critical that there
is no centrally collated data on the condition of the school stock in
England, and recommended that the DfE “urgently needs to build up a
better picture of the condition of the educational estate that it funds ....
the first step should be to collate all existing information sources and to
establish a simple, well-designed database to manage this information.”
The government has accepted this recommendation but chosen to
specifically exclude asbestos from the audit. Because of this it will not be
possible to prioritise those schools containing the most dangerous
asbestos, and any financial forecasts will be meaningless.

It is recommended that data is centrally collated on the extent, type
and condition of asbestos and this is an integral part of the data
collection of the condition of the nation’s schools.

Conclusion

It is clear that, at present, there are serious deficiencies in the way that
asbestos is managed in schools. In part this is because a number of
different government departments are responsible for the issue, not all of
which come under the remit of occupational safety in respect of workers.
There is also a view that successive governments have seen the issue as
"too big to handle'. The longer the issue remains unaddressed the more
people will be exposed. The long term cost to the state will continue to
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grow and the bill will have to be picked up by future generations, just as
we are now seeing the cost of what happened in the 1950s, 60s and 70s.
There is a need for both greater coordination of work in this area, but
more importantly a long-term strategy aimed at eradicating the problem
once and for all.

Recommendations

The All-Party Group recommends that:

The Government should set a programme for the phased
removal of asbestos from all schools, with priority being given
to those schools where the asbestos is considered to be most
dangerous or damaged.

Standards in asbestos training should be set and the training
should be mandatory and properly funded.

A trial should take place to perfect a system of widespread air
sampling in schools.

A policy of openness should be adopted. Parents, teachers
and support staff should be annually updated on the presence
of asbestos in their schools and the measures that are being
taken to manage it.

Pro-active inspections to determine the standards of

asbestos management should be reinstated, with a view to
reducing future costs.

Data should be collected centrally on the extent, type and
condition of asbestos in schools and this becomes an integral
part of the data collection of the condition of the nation’s
schools.

Published by the All-Party Parliamentary Group on Occupational Health and Safety
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Department for Education Policy Review: Asbestos Management in Schools

Right to Know: Asbestos in Schools Wales submission

Right to Know: Asbestos in Schools Wales campaign calls for the creation of a
central accessible database that registers asbestos in schools throughout Wales,
thereby enabling assessment of the extent of the asbestos issue in Welsh schools,
management of the asbestos and planning for the future. The purpose of the
database would be to provide easily accessible information as to the presence of
asbestos and its management in all schools, for those working in schools together

with parents and guardians.

Right to Know welcomes both the fact of the Department of Education Consultation
to review its policy as to asbestos management, in particular in light of the report of
the Committee on Carcinogenicity (CoC) and also the opportunity to respond to the

consultation.

In particular Right to Know welcomes the opportunity to highlight the difference in
approach between UK Government and Welsh Government with regard to the issue

of asbestos in schools.

The Right to Know set up a petition on the National Assembly for Wales website

https:/lwww.assemblvwa!es.orq/epetition—closed-petition-

signatories all.htm?pet id=814&prncl ptnr=&lt;p°/o20c;lass=&quot;Iarqe&quot;&qt;Ce

nric%20Clement-Evans&lt:/p&at;




The petition is presently under consideration by the Petitions Committee of the
National Assembly of Wales

http://www.senedd.assemb]vwaies.orq/ielssueDetaiIs.aspx?lId=8437&0pt=3

In short as can be seen from the attached letters (2nd January and 39 March 2014) of
the Minister for Education and Skills Huw Lewis AM to the Chair of Committee
William Powell AM, Welsh Government does not accept responsibility for the issue of
asbestos in schools in Wales.

This is further evidenced by the replies of the First Minister Carwyn Jones AM in the
Senedd to questions from a number of AMs

http://www.assemblywales.org/docs/rop xml/140128 plenary bilingual.xmi#124641

at 13:55 on the issue of asbestos in schools on the 28" January 2014 when he

stated:-

“The responsibility lies with the Health and Safety Executive; that is quite clear. As
regards ensuring that things happen as they should, that is the responsibility of the
executive and also of the local authority environmental health officers. Also, of
course, some responsibility falls on the schools themselves, if they have to dispose
of asbestos, to ensure that that is done properly and safely. Guidelines will be
published before long, which will include details relating to the responsibilities of
those who have various duties relating to the management and disposal of asbestos.
However, in terms of the responsibility, it lies with the Health and Safety Executive,
and. then, of course, in terms of ensuring that the responsibilities are progressed,

that is also a responsibility of the environmental health officers.”
This is in sharp contrast to the position taken by UK Government.

Firstly reference is made to the responses provided to questions asked by Lord

Wigley on 14" January 2014 in the House of Lords.
“Question

http:f/www.publications.parliament.uk/pa/ld201 314/ldhansrd/text/140115w0001.htm#
wa st 44




Asked by Lord Wigley

To ask Her Majesty’s Government whether it is their intention that the asbestos
awareness guidance for schools, issued by the Department for Education, be
adopted in Wales.[HL4362]

15 Jan 2014 : Column WA26

The Parliamentary Under-Secretary of State for Schools (Lord Nash) (Con): The
responsibility for the management of asbestos in schools in Wales is devolved to the
Welsh Government and does not rest with the Department for Education. |
understand, however, that the Welsh Government intends issuing similar guidance

on asbestos management to schools in Wales shortly.
Schools: Asbestos
Questions

http://www.publications.parliament.uk/pa/ld201 314/ldhansrd/text/140114w0001.htm#
wa st 25

Asked by Lord Wigley

To ask Her Majesty’s Government whether they will clarify who has the overall

responsibility for asbestos policy for schools in Wales.[HL4359]

To ask Her Majesty’s Government whose responsibility it is to respond to the final
report of the Committee on carcinogenicity insofar as schools in Wales are
concerned.[HL4360]

To ask Her Majesty’s Government whether there are any plans to conduct a review
of asbestos policy in Wales; and whose responsibility it would be to undertake such
a review.[HL4361]

The Parliamentary Under-Secretary of State, Wales Office (Baroness
Randerson) (LD): The Health and Safety Executive has responsibility for regulations

and guidance as it applies to the management and control of asbestos in all



workplaces in Great Britain, including schools. However, within this framework, the
development of policies for the management and control of asbestos in schools is a

matter for the Welsh Government.

The report by the Committee on Carcinogenicity was commissioned by the
Department of Education. The report was a statement on the vulnerability of children
to asbestos and made no recommendations; however, in England, the Department
for Education is undertaking a review of its policy on asbestos management in
schools. It is for the Welsh Government to decide whether they wish to review any

policies as a result of the report.

14 Jan 2014 : Column WA12”

Secondly reference is made to responses provided to Hywel Williams MP in the
House of Commons following a series of questions on 24", 25" and 27" January

2014 regarding asbestos in schools

http://www. publications.parliament.uk/pa/cm201 314/cmhansrd/cmallfiles/mps/comm
ons hansard 4619 wad.html

On the 24" February the Minister of State for Schools stated as follows:-

http://www.pubﬁcations.pariiament.uk/pa/cm201 314/cmhansrd/cm140224/text/14022
4w0008.htm#14022583001562

“Schools: Asbestos

Hywel Williams: To ask the Secretary of State for Education which Government

Department has responsibility for asbestos policy for schools in Wales. [188046]

Mr Laws: Responsibility for asbestos policy for schools in Wales is a devolved

matter for the Welsh Government.

Hywel Williams: To ask the Secretary of State for Education which Government
department is responsible for the management of asbestos in schools in Wales.
[188123]



Mr Laws: Responsibility for the management of asbestos in schools in Wales is a

devolved matter for the Welsh Government.”

In response to questions from Hywel Williams MP
http://www.publications.parliament.uk/pa/cm201314/cm hansrd/cm140227/text/14022
7w0001 htm#140227105001444 on the 27" February the Secretary of State for

Wales stated as follows:-

«Mr David Jones: The Health and Safety Executive (HSE) has responsibility for
enforcing legislation on the management and control of asbestos in all workplaces in
Great Britain, including schools. The statutory responsibility for ensuring that risks
from asbestos are managed, however, falls to the duty holder and to any employer
undertaking work on asbestos containing materials in those premises. For schools
this depends on its status and could be the local authority, the Board of Governors,

the trustees or a proprietor.

The HSE produces general guidance on the management of asbestos and the
precautions that need to be taken before work is undertaken on any property where

asbestos is present.

It is for the Welsh Government to decide if it wishes to introduce overall policies for

dealing with asbestos management across maintained schools in Wales.”

Thirdly the Minister of State for Schools David Laws MP (15" November 2013) in
correspondence with the Chair of the Asbestos in Schools Group Annette Brooke
MP (25th October 2013) has stated unequivocally “the management of asbestos in

schools in Wales rests with the Welsh Government”.

In addition to the clear statements of difference between UK Government and Welsh
Government as to where responsibility lies insofar as asbestos in schools in Wales is
concerned. there is the further contrast provided by the actions of the respective

Governments.

The Department for Education has taken the issue of asbestos in schools most
seriously as evidenced inter alia by the following:-

e Setting up an asbestos in schools steering group

5



o Publishing Guidance on Asbestos Management in Schools in October 2012

e Asking the CoC to consider the relative vulnerability of children to exposure to
asbestos

e In the light of the CoC carrying out a review of its policy with regard to

asbestos in schools

In Wales other than in February 2014 publishing guidance largely replicating that
given in England, Welsh Government does not accept that it has any responsibility
over the issue. It is particularly surprising that Welsh Government has refused to

even consider the findings of the CoC insofar as schools in Wales are concerned.

In summary therefore there is a significant difference between the position adopted

by UK Government and Welsh Government over the issues of asbestos in schools.

The statements on behalf of UK Government make it plain, that it is its view that
responsibility for the management of asbestos in schools in Wales and responsibility
for policy relating to asbestos in schools are devolved matters for Welsh

Government.

On the other hand Welsh Government makes it clear that its view is that it is not

responsible for the issue of asbestos in schools.

Right to Know: Asbestos in Schools Wales is deeply concerned that the effect of the
difference between UK and Welsh Governments is that neither Government is taking

responsibility for management of and policy for asbestos in schools in Wales.



Right to Know: Asbestos in Schools Wales has had the benefit of having sight of the
responses provided by the Joint Union Asbestos Committee (JUAC), the Asbestos in
Schools Campaign (AiS), Unison and Voice, in addition to the author contributing to

the submission on behalf of the Association of Personal Injury Lawyers.
In particular Right to Know supports the detailed responses of AiS and JUAC.

1.Purpose of policy and the role of DfE

Right to Know strongly disagrees with the statements

o Asbestos management works well in schools

o The current policy offers the right level of support

Right to Know would endorse the comments made by JUAC, adding that insofar as
the Department for Education and Skills in Wales is concerned there would appear
to be neither asbestos management in schools in Wales, nor would there appear to
be policy. In particular Right to Know strongly supports the statement,

“We believe that there should be national strategic plan for the management of
asbestos in UK schools to include a plan for the eradication of asbestos from all UK
schools.”

The different responses between UK and Welsh Governments as to responsibility, set
out above, serve only to highlight the considerable confusion arising and capable of
arising over management and policy, with the significant danger that schools in Wales
will be overlooked entirely.

Right to Know supports the JUAC submission as to the short term, medium term and
long term priorities for such a UK national strategic plan.

Right to Know would add that such a plan should include nursery education
throughout the UK with an increasing demand for such provision, with UK
Government's commitment to increase support for childcare costs. The CoC
conclusions make the consideration of yet younger children in nursery education an

imperative.



Questions 2-17
Right to Know endorses and supports responses of AiS and JUAC and would

highlight as follows:-

2. Are there other things the DfE could do to support the duty holders to

fulfil their responsibilities?

Right to Know supports the recommendation of the All Party Parliamentary Group on
Occupational Health that parents, teachers and support staff are annually updated
on the presence of asbestos in their schools and the measures that are being taken
to manage it. Right to Know also calls for a UK wide readily accessible Central

Database.

3. Can any issues be resolved or fixed through government intervention?

UK Government must intervene to clarify beyond doubt where responsibility lies with
regards to the management of asbestos and deciding policy for asbestos in schools
throughout the United Kingdom. It cannot be satisfactory for these issues simply to
depend upon statements made in Parliament in Westminster. UK Government must
set the agenda and take a lead in resolving any uncertainty which exist in other parts

of the UK, such as is clearly the case in Wales.

4. Is there a role for others in supporting schools to manage asbestos

effectively?

Clearly subject to clarification beyond doubt as to the issues set out above, the DfES
in Wales should be providing support for schools in Wales. Right to Know welcomes
the fact that Welsh Government has provided guidance on ” Asbestos management

in schools”



http://wales.gov.uk/topics/educationandskills/publications/guidance/asbestos-

management-in-schools/?lang=en

7. What Evidence is there that the current policy needs changing or that

improvements need to be made

Right to Know observes that there would appear to be no policy with regards to
asbestos in schools in Wales, despite the fact that 85% of schools in Wales contain

asbestos. The health of a nation is truly at stake.

Cenric Clement-Evans

c/o NewLaw Solicitors Helmont House, Churchill Way, Cardiff, CF10 2HE cenric.clement-

evans@new-law.co.uk




Rt. Hon David Laws MP,
Minister of State for Schools,
Sanctuary Buildings,

Great Smith Street,

London SW1P 3BT

25" October 2013
Welsh schools and asbestos

The issue of asbestos in schools in Wales has been raised with me by a member of
the Asbestos in Schools Group, Cenric Clement-Evans, who is also a spokesperson
for the Right to Know: Asbestos in Schools Wales Campaign.

His concern is that schools in Wales may be less well served than those in England
and in particular that the Welsh Government does not accept that they have overall
responsibility for the safety of children and staff in Welsh schools. This has been
particularly highlighted by the circumstances relating to Cwmecarn High School.

As you are of course aware, in March the Commons Education Select Committee
heard evidence on the issues relating to asbestos in English schools when you
confirmed that the Department for Education (DfE) would review its asbestos policies
for English schools on receipt of a report from the Committee on Carcinogenicity
(COC). | understand that the terms of reference are now being set for the review
which will begin shortly.

In June the CoC published its final report which concluded that children are at
increased risk from asbestos exposure compared to adults. Although the
assessment was requested by the DfE in England the findings equally apply to
children in Wales, and in particular in Welsh schools. This matter is therefore directly
relevant to the Welsh Department of Health and Social Services and Department for
Education and Skills.

You may recall that in June you wrote to the Joint Union Asbestos Committee
(JUAC) and stated;-

“As you will appreciate the responsibility for Cwmcarn High School rests with the
Welsh Assembly rather than this Department. We are, however, keen to understand
the situation at this school and establish if there are aspects of this case that can
improve how we manage asbestos in schools in England.”



In August the Minister for Education and Skills Huw Lewis AM responded to a written
question from Nick Ramsay AM asking whether Welsh Government intended to
review its policy on Asbestos in Schools in light of the findings of the COC. The
Minister's response was “As has been previously advised by the previous Minister
for Education and Skills, Health and Safety policy is not devolved to this
Government”

It would appear that these two statements (together with those of the previous
Minister for Education and Skills) are contradictory, with neither Welsh Government
nor the Welsh Department for Education and Skills accepting that they are
responsible for asbestos in schools in Wales.

According to the Department for Education in the Welsh Government the
responsibility for asbestos lies with the HSE. They stated in a letter to JUAC: “As you
are aware asbestos is a non-devolved matter and responsibility for the subject lies
with the Health and Safety Executive and not with Welsh Government.”

This is at odds with the policy of the Department for Education in England who
accept that they have overall responsibility for asbestos policy in English schools,
and that HSE’s role is to advise and act as regulators.

HSE'’s sponsor department, DWP, have classified schools as ‘low risk’ and therefore
they are a low priority for the HSE. HSE also do not have the resources to effectively
regulate the management of asbestos in schools, let alone make and oversee
asbestos policy for schools in Wales and presumably Scotland.

If responsibility lies with the HSE then it raises a further anomaly in as much as the
Secretary of State for Education in England has overall responsibility for asbestos
policy in English schools whereas in Wales, apparently, the Secretary of State at the
Department for Work and Pensions has overall responsibility for asbestos policy in
Welsh schools.

Another example of action being taken in England and not Wales relates to asbestos
guidance. As you are aware in October 2012, the DfE published asbestos
awareness guidance for English schools. The previous Welsh Education and Skills
Minister wrote to Nick Ramsay AM acknowledging that it does not apply to schools in
Wales, but advised that his officials were working with DfE officials to see whether
the guidance was suitable for adoption in Wales. A year has now passed with no



apparent action, when on the face of it there seems no reason why the guidance
should not be simply adopted in Wales.

Mr Clement-Evans is concerned that in contrast with the positive actions of the DfE
in England, neither the Welsh Department for Education nor Welsh Government
accepts that the issue of asbestos in schools in Wales is their overall responsibility.
Instead they consider it is HSE's — but their priorities are elsewhere and they do not
have the resources to fulfil that role. The end result is that the whole issue of
asbestos in Welsh schools appears to be sliding into a ‘devolutionary crack’ with no
Minister positively taking control.

| would be grateful if you would please consider raising these concerns with the
Minister for Education and Skills Huw Lewis AM, as | am sure that dialogue between
Ministers would ensure that the issue of asbestos in schools receives the attention in
Wales that it already deservedly does in England. | would suggest clarity is required
on the following issues:-
o Who has the overall responsibility for asbestos policy for schools in Wales?
e Who is to respond to the conclusions of the CoC insofar as schools in Wales
are concerned?
e Will a review of asbestos policy be carried out in Wales.
e If so who will be responsible for the review?
¢ Why has the DfE asbestos awareness guidance for schools not been adopted
in Wales?
o HSE’s role and responsibilities towards asbestos policy for schools in Wales
and Scotland need to be clearly defined.

Yours sincerely,

Annette Brooke MP
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Subject: Welsh schools and asbestos

Thank you for your letter of 25 October, on behalf of Cenric Clement-Evans,
spokesperson for the Right to Know: Asbestos in Schools Wales Campaign.

| am pleased that you acknowledge the positive actions being taken by the
Department for Education on this issue. However, the management of asbestos
in schools in Wales rests with the Welsh Government. | can only advise that the
best way to resolve these issues is by raising your concerns directly with the !
} Welsh Government. Alongside this, | have asked officials in this Department to |
{ ; contact the Department for Education and Skills in Wales to discuss any |\
| | information and further support on asbestos management in schools that it may | '\
U \find helpful. |

The Health and Safety Executive (HSE) has confirmed that it is responsible for
the enforcement of health and safety law in all educational establishments across
Great Britain, including enforcement of the Control of Asbestos Regulations
5012. HSE's role is to make sure the risks from asbestos are controlled in
premises across the three nations. HSE also responds to requests for advice on
asbestos issues from all three education departments in Great Britain, and in this
respect, | know it has provided authoritative advice to officials in this Department.

Although education policy is devolved, the requirements for managing the risks
from asbestos are set out in legislation and guidance that apply across Great
Britain.

Thank you for writing to me on this important issue. | hope this is helpful.

Yours sincerely, AL

David Laws MP e



Huw Lewis AC / AM
Y Gweinidog Addysg a Sgiliau
Minister for Education and Skills

Llywodraeth Cymru
Welsh Government

Eich cyf/Your ref P-04-522
Ein cyf/Our ref HL/02030/13

William Powell AM

AM for Mid & West Wales

(c/o Committee Clerk: Stephen.George@wales.gov.uk)
Chair Petitions committee

committeebusiness@VVales.gsi.gov.uk 2 January 2014

Dear William

Thank you for your letter of 16 December 2013, in respect of a petition from Cenric
Clement-Evans, which concerns the provision of information about the presence and
management of asbestos in schools.

It may be helpful if | begin by giving you some background about the management of
asbestos. While devolution in 1998 brought about the transfer of responsibility for
education and training to the Welsh Government, some topics remain reserved for central
government. The Health and Safety at Work Act 1974 and legislation made under this Act,
including the Control of Asbestos Regulations, is one such area of policy.

Responsibility for the enforcement of the relevant legislation in relation to control of
asbestos falls to the Health and Safety Executive and not the Welsh Government, as does
the remit for the provision of advice and guidance.

Responsibility for the management of asbestos lies with the duty-holder. In the school
premises context, this can either be the local authority or the school governing body. All
duty-holders in England, Scotland and Wales are required to comply with the same
legislation and standards of compliance.

In practice a duty holder’s responsibilities in a school include:

o Keeping an up-to-date record of the location and condition of asbestos containing
materials (ACM);

o Assessing the risk from any ACM in the school;

e Having a written asbestos management plan with actions and measures necessary
to manage the risks from ACM

e Putting those plans into action

o Making information available to workers who may disturb asbestos (e.g. contractors
or maintenance workers).

Bae Caerdydd - Cardiff Bay English Enquiry Line 0845 010 3300
Caerdydd « Cardiff Llinell Ymholiadau Cymraeg 0845 010 4400
CF99 1NA Correspondence.Huw.Lewis@wales.gsi.gov.uk
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As the management of asbestos plans is part of the health and safety function which is not
devolved to the Welsh Government, | do not have the legislative powers to compel local
authorities to make this information available to parents and guardians. You can, however,
be re-assured that my officials will continue to work with local authorities to ensure the
safety of pupils.

Yours sincerely

Huw Lewis AC / AM
Y Gweinidog Addysg a Sgiliau
Minister for Education and Skills
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Llywodraeth Cymru
Welsh Government

Eich cyf/Your ref P-O4-0522
Ein cyf/Our ref HL/00378/14

William Powell AM

committeebusiness@Wales.gsi.gov.uk

3 March 2014

Dear William

Thank you for your recent letter regarding the Petition Committee’s request to investigate an
apparent inconsistency regarding the responsibility for development of policies for the
management and control of asbestos of schools in Wales.

As | explained in my letter to you of 2 January, responsibility for these issues has not been
devolved to the Welsh Government but lies with the Health and Safety Executive. The
legislative competence of the National Assembly for Wales is set out in Schedule 7 to the
Government of Wales Act 2006. You will note that in Part 1 of that Schedule in the “Health
and health services” subject there is an exception to the legislative competence of the NAW
in relation to Health and Safety Commission, Health and Safety Executive.

While my officials have prepared guidance on asbestos management in schools, this is to
give school staff the information they need to fulfil their responsibilities effectively and thus
reflects the legislative requirements and policy of the Health and Safety Executive. A similar
approach has been adopted in England.

Yours sincerely

Huw Lewis AC / AM
Y Gweinidog Addysg a Sgiliau
Minister for Education and Skills
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